B HASLAM

January 6, 2017

The Honorable Kevin McCarthy
U.S. House Majority Leader
H-107, The Capitol
Washington, DC 20515

Dear Leader McCarthy and Committee Leadership:

Thank you for your December 2™ letter and the invitation to provide feedback regarding the health
insurance and Medicaid challenges and opportunities in Tennessee.

Tennessee has a history of finding innovations and efficiencies in our health care system. We have long
advocated for more flexibility in TennCare, our Medicaid program, and we believe states must receive
meaningful relief from the federal constraints that exist today in order to be successful in the
management of our health care systems. Further, we know costs must be addressed and reduced within
the market so that a sustainable health care system may emerge for Tennesseans and all Americans. We
hope Tennessee’s proven track record of efficient and effective management will be recognized as you
consider new funding models and approaches.

Enclosed, please find our responses to your questions as well as additional information related to
Medicaid that should be helpful to you. We look forward to working with you as you seek to address
necessary and important challenges in our country’s health care system.

Sincerely,

T o

Bill Haslam

Cc: Senator Lamar Alexander
Senator Bob Corker
Congressman Phil Roe
Congressman John Duncan
Congressman Chuck Fleischmann
Congressman Scott Deslarlais
Congressman Jim Cooper
Congressman Diane Black
Congressman Marsha Blackburn
Congressman David Kustoff
Congressman Steve Cohen
Commissioner Julie McPeak, Tennessee Department of Commerce and Insurance
Dr. Wendy Long, Director of TennCare, Tennessee Department of Finance and Administration
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1. What changes should Congress consider to grant more flexibility to states to provide insurance
options that expand choices and lower premiums?

The Affordable Care Act (ACA) provided a generally federal-centric approach to reforming the regulation
of health insurance. While there are areas where Congress authorized flexibility for the states, including
in the structure of exchanges, the law in large part either imposed new regulatory requirements on the
states or deferred to the U.S. Department of Health and Human Services (HHS) to develop and
implement new regulations to apply uniformly across the states.

As you and your colleagues consider enacting health insurance reforms, the Tennessee Department of
Commerce and Insurance {(TDCI) would strongly encourage you to reconsider the premise that health
insurance public policy should be directed from Washington, D.C. Instead and as further described
below, Congress and the Administration should consider returning to the states as much flexibility as
possible to address the unique needs of our respective markets. That flexibility may extend to policy
benefits (Essential Health Benefits under the ACA), rating rules and rating bands, and timelines for the
development of policies and rates, among other things.

2. What legislative and regulatory reforms should Congress and the incoming administration
consider to stabilize your individual, small group, and large group health insurance markets?

The individual insurance market by volume (when compared to employer provided coverage, Medicare
and Medicaid) has by far the smallest population but is the market that is discussed most frequently
because individuals in this insurance pool tend to have higher medical costs resulting in higher rate
increases than other insurance markets and programs. The next Congress and Administration may want
to consider the following items when developing comprehensive reform proposals:

e Essential Health Benefits (EHB): EHB prescribes benefits that must be offered in individual
insurance market plans. Though EHB is defined to an extent in the ACA, the U.S. Department of
Health and Human Services (HHS) controlled the process of identifying state EHB benchmark
plans, providing states only limited flexibility in selecting such benchmarks. The states may be
better positioned to work with insurance carriers to bring innovative products to market if we
had more flexibility on how EHB is defined. Two or three standard plans should be considered,
with other more flexible plan designs available in the marketplace.

e Rating Factors: The ACA severely limited an insurance carrier’s ability to underwrite a policy of
insurance, permitting only age, location, and smoking status to be used when determining an
individual’s premium price. Going further, the differentiation in rate based on age could not
extend beyond a 3:1 ratio. Providing more flexibility to insurance regulators and carriers in how
individuals are rated, even while keeping prohibitions against discrimination based on
preexisting conditions, may help stabilize insurance markets.

e Special Enrollment Periods (SEPs): Special enrollment periods are an absolute necessity for
individuals who experience a change in life circumstance (e.g. childbirth, employment change).
However, reports suggest that SEPs are so broadly defined that they are almost akin to a
permanent open enrollment period, allowing individuals to access health insurance benefits
only when health care is an immediate necessity. The implementation of SEPs shouid be
restricted to focus on the more commanly recognized special conditions for enrollment.




e Grace Periods: Grace periods should be shortened to 30 days. Allowing 90 days for a grace
period allows gaming of the system and adds administrative cost to the plan.

e Third-Party Payors: HHS has been wrestling with market rules that have allegedly permitted
certain third-party payors, sometimes for their own direct financial benefit, to divert consumers
from public programs like Medicare to commercial insurance plans. Insurance regulators and
markets need additional clarity in this area or the authority to fully address such issues at the
state level to ensure that commercial markets are not inappropriately taking on insurance risks
that are otherwise intended for public programs.

3. What are key administrative, regulatory, or legislative changes you believe would help you reduce
costs and improve health outcomes in your Medicaid program, while still delivering high quality
care for the most vuilnerable?

The chart that follows these questions outlines a number of constraints that currently exist in federal
law and regulation that we believe if removed would provide important flexibility to states in operating
their Medicaid programs. Some of these requirements are contained in or receive their authority from
the ACA. However, many others have been around much longer and/or receive their authority from
other statutes. As Congress considers returning control to states, and especially as a new funding model
is contemplated, addressing these issues will be important.

4. What can Congress do to preserve employer-sponsored insurance coverage and reduce costs for
the millions of Americans who receive health coverage through their jobs?

The ACA imposed numerous requirements on employers, small and large alike, that Congress and the
Administration may wish to reconsider in an effort to strengthen health insurance options available to
individuals through their employers. It is important to note that the employer-sponsored insurance
market worked well before the ACA was enacted, and that rates faced by small businesses, though they
have increased, have increased at relatively stable levels over the past several years, particularly when
compared against rate increases absorbed by individual health insurance policyholders. Additional
changes could include:

e Employer Mandate: TDCI is concerned that at times the employer mandate may have
overwhelmed business owners, particularly small business owners, into not providing
employees with access to coverage, instead leaving employees to search the individual
marketplace for affordable options. Small and large business owners should be encouraged to
provide coverage for employees, not penalized for not offering coverage that meets federal
requirements. Regulation of the employer group market, specifically the small group market
consisting of 2-100 enrollees, should be returned entirely to the states.

e Cadillac Tax: The so-called “Cadillac Tax,” as you know, penalizes companies for providing
employer-sponsored health coverage that exceeds certain federally defined thresholds. This tax
may have a negative impact on employer innovation and on a company’s efforts to tailor
products for its employees if such employers are required to pay a federal tax for providing
benefits that are deemed to be too beneficial for the employees. On a related note, wellness
programs offered by employers for the benefit of employees, including on-site health clinics,
gym memberships and other related benefits, should not be counted against an employer for



purposes of calculating employee health benefits. Employers should be encouraged, not
discouraged, from offering such creative wellness benefits to employees.

5. What key long-term reforms would improve affordability for patients?

No conversation about health insurance costs or reform is complete without an acknowledgement that
health insurance is inevitably tied to health care—the actual medical treatment of our insured
populations. This direct connection has, at times, seemed neglected in media coverage of insurance
company rate requests or the number of uninsured and insured individuals across our states, but it is
not one that should be passed over in any consideration of fundamental industry reforms. In
Tennessee, and we suspect across the country, regulators have identified two cost drivers that seem to
disproportionately impact insurance rates. First, the lack of regulation of air ambulance services and
charges has left many Tennesseans with phenomenal “balance bills” that have gotten as high as $30,000
and $40,000 for unsuspecting policyholders who have had to be air-lifted to medical facilities. The
states are preempted under federal aviation statutes from regulating the services and charges of air
ambulance companies. With only limited regulation, the costs of these charges are often passed along
to insurance carriers who have little ability to negotiate reduced rates and, therefore, end up passing
costs along to consumers in the form of rate increases.

Second, Congress and the Administration may consider reviewing the impact of the prescription drug
industry on health care and health insurance. Insurance regulators, insurance carriers, and the
American public at large have recognized steep increases in drug prices in recent years. Anecdotally, we
seemingly observe companies entering into consent agreements with federal agencies and paying huge
fines only after a public outcry and Congressional response to hikes in the cost of prescription
medication. As drug prices continue to climb, insurance carriers will have to respond in kind in terms of
premium rates to respond to the higher cost of medical care.

In addition, we believe that consumers should have the benefit of additional transparency in health care
costs. Prices and quality benchmarks should be published to allow consumers to make informed choices
on health care.

6. Does your state currently have or plan to enact authority to utilize a Section 1332 Waivers for
State innovation beginning January 1, 2017?

We do not currently have plans to utilize a Section 1332 waiver. However, if the guidance around 1332
waivers changes significantly with the next administration, we would review those changes to determine
if the circumstances warranted reconsidering that decision.

a. If allowed, would your state utilize a coordinated waiver application process for both
1115 Medicaid and 1332 State Innovation Waivers for benefit year 2017?

Not applicable
b. If allowed, would your state utilize a model waiver for expedited review and approval
similar to the Medicare Part D transition and assistance for Hurricane Katrina

evacuees?

Not applicable



c. If allowed, which requirements would your state seek to waive under a 1332 waiver?
Not applicable

d. If allowed - and if applicable — what changes would be necessary to current guidance
to accelerate your state’s ability to pursue a 1332 waiver?

Not applicable

7. As part of returning more choice, control and access to the states and your constituents, would
your state pursue the establishment of a high-risk pool if federal law were changed to allow one?

We may consider recreating a high-risk pool but would need to see Congressional legislative language
that would authorize or require the creation of high-risk pools. We may be challenged to create a high-
risk pool absent additional resources from the federal government as we wound down our high-risk pool
following the enactment and extended implementation of the ACA. We would be hesitant to stand up a
new high-risk pool with only state resources and without assistance from the federal government.

8. What timing issues, such as budget deadlines, your legislative calendar, and any consumer
notification and insurance rate and form review requirements should we consider while making
changes?

We will likely present a recommended budget at the end of January for State Fiscal Year 2018 (July 1,
2017 to June 30, 2018), with passage of the final budget by the General Assembly anticipated around
April 2017. In addition to budget timing, there were a number of operational changes that occurred as a
result of the ACA that we are currently implementing or redesigning systems to implement. Appropriate
lead time for things like changes to Medicaid eligibility requirements and processes will be important as
will the recognition that as of today, we and insurance carriers expect to make product and rate filings
for 2018 in early June 2017, with rate and policy development beginning several months ahead of that
date. Added uncertainty in insurance markets may have the effect of deterring carriers from
participating in the market for 2018. Therefore, we would encourage Congress and the Administration
to be fiexible in the timing of any new reforms or revisions to health insurance statutes.

9. Has your state adopted any of the 2010 federal reforms into state law? If so, which ones? What
impact would repeal have on these state law changes?

We have not enacted substantial legislative changes following enactment of the ACA that would be
particularly problematic should the ACA be repealed or significantly reformed. We made changes to
address small group filings and otherwise addressed rate filing deadlines, but those changes should not
pose significant challenges to us in the event the ACA is revised or repealed.
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